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AN ACT Relating to instream flow, anending RCW 90.03.247
90. 82.080, 47.12.330, 90.42.080, 43.21B.110, and 39.34.190; adding a
new section to chapter 77.85 RCW addi ng new sections to chapter 90.54
RCW adding a new section to chapter 77.15 RCW adding a new section to
chapter 47.12 RCW adding a new section to chapter 43.27A RCW and
creating new sections.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that watershed plans
and simlar water resource prograns being devel oped across the state
will include strategies to secure sufficient water to neet both the
future water supply needs of people and the stream fl ow requirenents
for fish. The legislature also finds that the state has invested in a
variety of state prograns to secure adequate streamflows for fish. It
is therefore the intent of the legislature to direct state agencies to
work with watershed planning units and other |ocal groups to devel op
action prograns that inplenent responsibilities for achieving and
protecting instreamfl| ows.

To acconplish this objective, the legislature intends to:
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(1) Commt the state to achieving and protecting instream flows
st at ew de;

(2) ldentify stream flows that are needed to ensure a healthy
wat ershed and that can be achieved, and establish these as instream
fl ows;

(3) Require the devel opnent of instreamflow prograns that identify
and schedul e the actions needed to achi eve and protect instreamfl ows;

(4) Build on the inplenentation of watershed plans and simlar
prograns, and nmake the state agencies accountable to work jointly with
governments and water users to achieve and protect instreamflows; and

(5) Evaluate funding for state water nmanagenent prograns, including
for the public share of instreamflow prograns.

NEW SECTION. Sec. 2. A new section is added to chapter 77.85 RCW
to read as foll ows:

(1)(a) The independent science panel created under RCW 77.85.040
must provide guidance to the director of the departnent of ecol ogy on
the foll ow ng:

(i) Rules to be proposed by the departnment of ecol ogy establishing
detailed policies for setting instream flows wunder the criteria
established by section 4(2) of this act;

(1i) Peer-reviewed flow setting nmethodol ogies that would identify
the flows that would satisfy the requirenents of the proposed rules;
and

(ti1) Actions which, if taken in a watershed, would |ikely provide
measur abl e progress in providing streamflows to satisfy instreamfl ow
requi renents established for a watershed, based on the conditions in
the watershed and the flows to be achieved.

(b) The independent science panel nust provide the guidance
required by (a)(i) and (ii) of this subsection to the departnent before
devel opi ng any ot her gui dance under this section.

(2) The independent science panel nust al so provi de gui dance to be
used by the departnment of ecology in evaluating interim progress in
i npl enenting the instream flow prograns approved under section 6 of
this act and in reviewing a programfor possible revision at the end of
si x years under section 6(4) of this act.

(3) If the independent science panel believes that its nenbership
shoul d be expanded to provide the expertise to provide the guidance
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requi red under subsections (1) and (2) of this section, the panel nmay,
by majority vote, recomend a list of six of the nost qualified
scientists as candidates to provide that expertise. Each candi date
must have practical experience with stream flows, hydrology, or the
evaluation of water requirenents for fish. The panel nust submt any
such list to the governor, the speaker of the house of representatives,
and the senate mmjority |eader. The speaker of the house of
representatives and the senate najority | eader nmay each renove one nane
fromthe list. The governor nust consult with tribal representatives
and nust appoint two scientists fromthe remaining nanes on the |ist.
The provisions of RCW 77.85.040 regarding nmenbers, including their
terms, apply to the nenbers appointed under this section except that
t hese added nenbers nay act only with regard to the gui dance required
by this section. If tw nenbers are added to the i ndependent science
panel under this section, the nenbership of the panel includes the
nmenber s appoi nted under this section only wwth regard to gui dance to be
provi ded under this section.

NEW SECTION. Sec. 3. The definitions in this section apply
t hroughout sections 4 through 11 of this act.

(1) "Instream flow program neans a program devel oped or to be
devel oped under sections 5 and 6 of this act.

(2) "Mainstemriver" and "key tributary” nmean a mainstemriver and
a key tributary identified by rule under section 4 of this act.

(3) "Watershed" neans a water resource inventory area established
in chapter 173-500 WAC as it exists of the effective date of this
section.

NEW SECTION. Sec. 4. (1)(a) If a planning unit has received, by
the effective date of this section, funding assistance from the
depart nent under RCW 90.82.040 for the establishnment of instreamfl ows
for a miinstemriver or key tributary under the procedures provided in
RCW 90. 82. 080, the flows nust be established by the deadlines provided
in RCW90.82.080. Instreamflows nust be adopted by the departnent by
rule for all other mainstem rivers and their key tributaries in the
state by 2010.

(b) The departnent nust adopt by rule the standards that nust be
used in establishing instream flow rules that satisfy the criteria
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establi shed by subsection (2) of this section. The departnent nust
submt any rules it intends to propose under this subsection to the
i ndependent science panel for guidance under section 2 of this act.
The departnent nust discuss with the panel its guidance and, if the
panel and the departnent disagree as to the rules that should be
proposed, the departnment nust submt the disagreenent to nediation
The rules inplenenting this subsection that are fornmally proposed by
t he departnent for adoption under chapter 34.05 RCW nust be consi stent
with the outcone of the nediation

(2) The instream flows adopted after the effective date of this
section nust be hydrol ogically achi evabl e under natural conditions and
biologically defensible for each of the various periods of the year
they apply and nust provide variation to reflect changes in climte

fromwet to normal to drought years. In identifying the flows to be
est abl i shed, the departnent nust use generally accepted, peer-revi ewed
nmet hodol ogi es. Such instream flows nust incorporate the current

requi renents regarding instreamflows of any habitat conservation plan
approved under the federal endangered species act (16 U S.C. Sec. 1531
et seq.) or of a federal license for a hydroelectric power project
i ssued under the federal power act (16 U S.C. Sec. 791 et seq.) within
the watershed to the extent those requirenents are not inconsistent
with the provisions of sections 3 through 11 of this act.

(3) By July 2005 the departnent nust adopt by rule a list of the
mai nstemrivers and their key tributaries for which instreamfl ows nust
be adopted under this section. The key tributaries for the mainstem
rivers include those inportant to the protection of fish and other
i nstream envi ronnental val ues. The department of fish and wildlife
must develop, in consultation wth affected Indian tribes, planning
units under chapter 90.82 RCW and | ocal groups conducting planning for
t he departnent under RCW 90.54.040(1), a list of the key tributaries to
the mainstem rivers and nust provide the list to the departnent of
ecology for its rule making. Foll owi ng the adoption of the list and
until an instreamflow programis approved under section 6 of this act
for the watershed containing a mainstemriver or key tributary on the
l[ist, no water right permts may be issued by the departnent for new
w thdrawal s of water from the mainstemriver or key tributary except
such permts as are required for the public health or safety or for
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proposal s that benefit stream flows or have no net effect on stream
fl ows.

(4) This section may not be construed as automatically requiring
the adoption of new instream flows for any stream for which m ni num
instreamflows are in effect under chapter 90.22 RCWor for which base
flows are in effect under this chapter prior to the effective date of
this section. However, once rules have been adopted establishing
standards for instreamflows under subsection (1) of this section, the
departnment nust review each of the existing mninmminstream fl ow or
base flow rules to determ ne whether the stream flow requirenments of
those rules satisfy the standards adopted under subsection (1) of this
section and nust revise the rules as necessary to bring them into
conformty wth the standards.

(5 As wused in this chapter and chapter 90.22 RCW the terns
"mnimum instream flows," "base flows,”" and "instream flows" are
synonynous except that such flows adopted by the departnent after the
effective date of this section nmust be referred to as instreamfl ows.

NEW SECTION. Sec. 5. (1) An instream flow program nust be
prepared, approved, and inplenmented for each watershed in the state.

(2) The departnent must  adopt rules establishing m ninmm
requirements for instreamflow prograns. The rules nust require each
instreamflow programto specify:

(a) The actions to be taken to achieve the instream flow
requi renents established for mainstemrivers and their key tributaries
in the watershed and the estinmated anount of water to be provided to
stream fl ows from each such action

(b) Tinelines for taking the actions and for achieving the flows;

(c) An entity or entities responsible for taking each action;

(d) Benchmarks to be used to neasure the progress in achieving the
i nstream f | ows;

(e) Actions that wll be taken in the near term upon the approval
of the program and actions that wll be taken to make ongoing
i nprovenents to secure progress over tine. Wen instreamflows are not
achi eved, priority nust be given to actions that place the nost water
in the streamin the near term

(f) Monitoring that will be conducted to neasure progress;

Code Rev/ M.: seg 5 Z-1095. 1/ 04
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(g) Actions to be taken any tine a drought order is issued under
RCW 43. 83B. 405 for the watershed;

(h) Funding required to inplement the program and the sources of
t hat fundi ng;

(1) Contingency actions that are to be taken if progress in
achieving the instream flows established by rule is not nmade as
specified in the tinelines and benchmarks; and

(j) How the program will be reviewed and altered as a part of
adapti ve nmanagenent as necessary.

(3) Each instream flow program nust incorporate the current
requi renents regardi ng instreamflows of any habitat conservation plan
approved under the federal endangered species act (16 U S.C. Sec. 1531
et seq.) or of a federal license for a hydroelectric power project
i ssued under the federal power act (16 U S.C. Sec. 791 et seq.) within
the watershed to the extent those requirenents are not inconsistent
with the provisions of sections 3 through 11 of this act.

(4) Each instreamfl ow program nust al so contain: A description of
how | and use practices in the watershed affect streamflows; a summary
of existing and planned water use conservation and efficiency prograns
and projects; and an assessnent program for determning the water
conservation potential within the watershed.

(5 Instream flow prograns nust be designed to achieve instream
flows within ten years of program approval

(6) The departnment nust identify how such progress in achieving the
instream flows for a stream is to be reported to the departnent.
Beginning in 2008, the departnent nust report to the governor and
| egi sl ature by Decenber 31st of each even-nunbered year on the progress
made i n achieving and maintaining instreamflows in the watersheds of
the state and whether the tinelines and benchmarks identified in the
instream flow prograns are being net. For any watersheds in which such
tinmelines and benchmarks are not being net, the report nust identify
the actions that will be taken to neet those tinelines and benchmarks.
Reports through 2012 nust identify the watersheds for which such
prograns have been devel oped and adopted and those for which they have
not .

(7) If the departnent finds as part of a two-year review under
subsection (6) of this section that interimtinelines and benchmarks
are not being nmet in a watershed, the departnent nust, as its initial
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response, prepare and distribute technical assistance and educati onal
information to the general public in the watershed to assist the public
in conplying with the requirenents of their water rights and applicable
water |laws and to the general public and the units of | ocal governnent
in the watershed to assist them in inplenenting adaptive managenent
strategies for neeting future tinelines and benchmarks.

(8) If a watershed plan is in effect under chapter 90.82 RCW for
the watershed, the instream flow program for the watershed nust be
based on the watershed plan. Such an instream flow program mnust
subsequently be revised to reflect any revision in such a plan.

(9) The departnents of ecology and fish and wildlife nust jointly
devel op a programmtic environnental inpact statenent under chapter
43.21C RCW for the rules required under this section. The st at enent
must include an environnmental review of the various types of actions
that m ght be proposed in an instream fl ow program

NEW SECTION. Sec. 6. (1)(a) An instream flow program that
satisfies the requirenents of section 5 of this act and this section
must be approved for a watershed within one year of the date instream
flows are established by rule for all of the mainstemrivers and their
key tributaries in the watershed under sections 3 through 11 of this
act. If a mninuminstreamflow or base fl ow has been adopted by rule
under this chapter or chapter 90.22 RCWprior to the effective date of
this section for a mainstem river or its key tributaries, such a
program for the watershed containing the stream nust be devel oped
Wi thin one year of the date rules for establishing instreamflows are
adopt ed under section 4(1) of this act unless the flow adopted by rule
is to be revised under section 4(3) of this act. If the instreamfl ows
are to be revised, an instream flow program that satisfies the
requi renments of section 5 of this act and this section nust be approved
wi thin one year of the effective date they are revised.

(b) Each instream flow program devel oped under section 5 of this
act and this section nust be submtted to the departnent of ecol ogy and
to the departnent of fish and wildlife. The departnents nust review,
in consultation with the departnents of health and community, trade,
and econom c developnent, the prograns for conpliance wth the
requi renents established by rule for the prograns by the departnent of
ecol ogy. The key elenents of the review nust be the answers to the

Code Rev/ M.: seg 7 Z-1095.1/ 04
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foll owi ng questions: s the deadline for achieving streamfl ows that
satisfy the instream flow rule requirenents reasonable; and wll
conducting the activities specified in the programresult in achieving
those flows by the deadline? By an action taken jointly, the
departnent of ecology and the departnent of fish and wildlife nust
approve, conditionally approve, or disapprove such a program based on
its conpliance with the departnent of ecology's rules. The failure of
the departnments to take such an action jointly within ninety days of
the date a programis submtted to the departnment of fish and wildlife
under this subsection constitutes a disapproval of the program Each
approval, conditional approval, or disapproval is subject to appeal to
the pollution control hearings board under chapter 43.21B RCW

(c) As part of their review of each instream program submtted to
the departnents of ecology and fish and wildlife, the departnments nust:
Consi der the guidance provided by the independent science panel under
section 2(1)(a)(iii) of this act; and, followi ng public notice, jointly
conduct a public hearing on the program

(d) For purposes of conpliance with chapter 43.21C RCW the
departnents of ecology and fish and wildlife are designated as col ead
agenci es for conducting environmental review of proposed instreamfl ow
progr amns.

(2)(a) A planning unit that has conducted planning in a watershed
under chapter 90.82 RCWmay choose to devel op an instreamfl ow program
for the watershed jointly with the departnent under sections 3 through
11 of this act. To jointly develop the program the planning unit nust
notify the departnent within three nonths of the date instream flows
are established by rule for a mainstemriver or its key tributaries in
the watershed of its intention to do so. |If an instreamflow program
is not to be developed jointly by the departnent and such a planning
unit for a watershed, such a program nust be developed for the
wat ershed under this chapter as a segnment of a conprehensive state
wat er resources program under RCW 90. 54.040(1) and sections 3 through
11 of this act.

(b) An instreamfl ow program devel oped under RCW 90. 54. 040(1) nust
be devel oped by the departnment jointly with or through the advice of a
| ocal group of citizens that represents at |east the w de range of
interests referred to for conducting planning under chapter 90.82 RCW
The departnent may select such a local group to develop an instream

Code Rev/ M.: seg 8 Z-1095.1/04
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flow programfor a watershed jointly wth the departnment from anong the
groups that have petitioned it to do so within three nonths of the date
instreamflows are established by rule for a mainstemriver and its key
tributaries in the watershed. If no qualifying l|ocal group so
petitions for a watershed, the department nust develop the instream
flow program and nust appoint such a local group to advise the
departnment in its devel opnent.

(3) If a planning unit notified the departnment of its intention to
jointly develop an instreamflow programfor a watershed or if a |ocal
group of citizens was, as the result of a petition, designated by the
departnent to jointly develop a programfor a watershed, but a program
that satisfies the requirenments of section 5 of this act is not
devel oped and submtted to the departnent and the departnment of fish
and wildlife within one year of the date instreamflows are adopted by
rule for a mainstemriver and its key tributaries within the watershed,
t he departnent nust devel op an instreamflow programfor the watershed
with the advice of a local group of citizens within the follow ng year.

(4) Each instream flow program nust be reviewed and nodified as
needed every six years after it is initially approved.

(5) A local group of citizens developing or providing advice for
t he devel opnment of an instream flow program under this chapter nust
consi der the gui dance provided by the independent science panel under
section 2(1)(a)(iii) of this act and any recommendations for priority
actions provided by the departnment of fish and wildlife under section
13 of this act.

NEW SECTION. Sec. 7. |If an instream flow program has been
approved or conditionally approved for a watershed under section 6 of
this act, the departnent of transportation may expend funds for
environmental mitigation as provided in section 17 of this act.

NEW SECTION. Sec. 8. (1) To achieve instream flows or otherw se
to inplement the provisions of an instreamflow program the departnent
may:

(a) Provide departnental resources for and adopt rules facilitating
voluntary agreenents for sharing the use of water that have been
devel oped through or as part of watershed plans devel oped and approved
under chapter 90.82 RCW regional water initiatives conducted under RCW

Code Rev/ M.: seg 9 Z-1095.1/04
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90.54.040(1), habitat conservation plans approved under the federal
endangered species act (16 U S C. Sec. 1531 et seq.), trust water
agreenents under chapter 90.38 or 90.42 RCW or watershed agreenents
under RCW 90. 03. 590;

(b) Expend funds to purchase or |ease water rights or to secure | ow
wat er easenents or other interests in water rights;

(c) Provide financial assistance to water right holders for
projects or activities that conserve the use of water under a water
right as long as the portion of the net water savings, as defined in
RCW 90. 38. 010, derived fromthe portion of the funding provided by the
departnent for the project or activity is placed in the trust water
program of chapter 90.38 or 90.42 RCWand dedicated to instreamfl ows
for the |ife of the project or activity;

(d) Provide funding for water conveyance infrastructure projects
that benefit instream flows, including but not |imted to those
projects that substitute one source of water for another or provide for
t he conjunctive use of water rights;

(e) Provide funding for multipurpose water storage projects.

(2) The departnment may redirect or prioritize the use of any
capital or operating noneys appropriated to the departnment for
adm nistrative purposes or for the departnent's water resources
program not including water quality prograns, to use for establishing
instream fl ows or devel opi ng or approving instream fl ow prograns.

(3) The departnment may prioritize its conpliance activity regarding
wat er rights and the unauthorized use of water to enphasi ze conpli ance
in areas governed by a drought energency order issued under RCW
43.83B. 405 or in a watershed for which instream flows are required
under section 4 of this act but have not yet been established by rule.

(4) By Decenber 1, 2004, the departnment nust recomend to the
| egislature and the governor tax incentives for water conservation
projects or activities. The recommendation nust include the
i npl enenting legislation in bill form

NEW SECTION. Sec. 9. (1) In determning where to concentrate the
use of departmental resources for review ng and approving applications
for permts for new appropriations of water, the departnent nust give
priority to such applications in watersheds for which an instream fl ow

Code Rev/ M.: seg 10 Z-1095. 1/ 04
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program has been approved under section 6 of this act and in which the
tinelines and mlestones identified in the programare being net.

(2) The variations in the flow |level requirenments in an instream
flow rule for a stream that reflect seasonal and climatic variations
must be used by the departnent in determ ning whether to approve
applications for new water use permts or for transfers, changes, or
amendnents of existing water rights in the watersheds.

NEW SECTION. Sec. 10. If at the conclusion of the six-year review
of an instream flow program provi ded under section 6(4) of this act,
the program is not being inplenented, instream flows have not been
achi eved, and the deadline for achieving instream flows approved as
part of the program has passed, the departnents of ecol ogy and fish and
wildlife nust take actions to achieve instream flows wthin the
specified watershed, wusing any and all powers granted to the
departnents under current |aw as needed to achieve the instream fl ows.
These actions may include additional state funding of water prograns
and projects described in section 8 of this act and actions taken
t hrough ot her authorized agency prograns.

NEW SECTION.  Sec. 11. (1) Any citizen of the state may commence
a civil action in superior court on his or her own behal f against the
director of the departnment for the department's alleged failure to
perform any of the follow ng:

(a) Meet the deadlines provided by this chapter or chapter 90.82
RCW for establishing instreamflows by rule;

(b) Meet the deadline provided by this chapter for approving or
devel oping an instreamfl ow program for a watershed;

(c) Inplenment the responsibilities of the departnent specified in
an approved instream fl ow program and

(d) Inplenment the provisions of section 10 of this act.

(2) The court may issue a wit of mandanus to order the director to
performthe duty. No action may be commenced under this section prior
to sixty days after the plaintiff has given notice of the alleged
failure to the director. A copy of the conplaint nust be served on the
attorney general. The court, in issuing a final order in an action
brought under this section, may award costs of litigation, including
reasonabl e attorneys' fees and expert witness fees, to a prevailing or

Code Rev/ M.: seg 11 Z-1095.1/ 04
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substantially prevailing party as the court deens appropriate. The
court may, if a tenporary restraining order or prelimmnary injunction
is sought, require the filing of a bond or equival ent security.

Sec. 12. RCW90.03.247 and 2003 ¢ 39 s 48 are each anended to read
as follows:

Whenever an application for a permt to nake beneficial use of
public waters is approved relating to a streamor other water body for
which mnimm flows or |evels have been adopted and are in effect at
the tinme of approval, the permt shall be conditioned to protect the
levels or flows. No agency may establish m ninmum flows and | evels or
simlar water flow or level restrictions for any streamor | ake of the
state other than the departnent of ecol ogy whose authority to establish
is exclusive, as provided in chapter 90.03 RCW and RCW 90.22.010 and
90. 54. 040. The provisions of other statutes, including but not limted
to RCW 77.55.100 and chapter 43.21C RCW may not be interpreted in a
manner that is inconsistent with this section. In establishing such
m nimum flows, levels, or simlar restrictions, the departnment shall,
during all stages of developnent by the departnent of ecology of
m nimum flow proposals, consult wth, and carefully consider the
recommendati ons of, the departnent of fish and wildlife, the departnent
of comunity, trade, and econom c devel opnent, and the departnent of
agriculture, and, regarding such flows and instream flow prograns
proposed for approval under section 6 of this act, representatives of
the affected Indian tribes. Not hing herein shall preclude the
departnment of fish and wildlife, the departnent of comrunity, trade,
and economic developnent, or the departnent of agriculture from
presenting its views on mninmumfl ow needs at any public hearing or to
any person or agency, and the departnent of fish and wildlife, the
departnment of comunity, trade, and econom c devel opnent, and the
departnment of agriculture are each enpowered to participate in
proceedings of the federal energy regulatory comm ssion and other
agencies to present its views on mnimum fl ow needs.

NEW SECTION. Sec. 13. A new section is added to chapter 77.15 RCW
to read as foll ows:

The departnent nmust recomrend to a planning unit or |ocal group of
citizens preparing an instream flow program for a watershed under

Code Rev/ M.: seg 12 Z-1095.1/ 04
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section 6 of this act and to the departnent of ecology the priority
wat ersheds, tributaries, and stream reaches that require earlier
attention in an instreamfl ow program

NEW SECTION. Sec. 14. Sections 3 through 11 of this act are each
added to chapter 90.54 RCWand codified with the subchapter headi ng of
"I nstream Fl ows. "

Sec. 15. RCW90.82.080 and 2003 1st sp.s. ¢ 4 s 4 are each anended
to read as foll ows:

(1)(a) If the initiating governnments choose, by majority vote, to
include an instream flow conponent, it shall be acconplished in the
fol | owm ng manner:

(1) I'f mninmuminstreamflows have al ready been adopted by rule for
a stream within the managenent area, unless the nenbers of the |oca
governnments and tribes on the planning unit by a recorded unani nous
vote request the departnent to nodify those flows, the m ninuminstream
flows shall not be nodified under this chapter. I f the nmenbers of
| ocal governnents and tribes request the planning unit to nodify
instream fl ows and unani nous approval of the decision to nodify such
flow is not achieved, then the instream flows shall not be nodified
under this section;

(i) I'f mninmum stream fl ows have not been adopted by rule for a
streamw thin the managenent area, setting the mninmuminstreamfl ows
shall be a collaborative effort between the departnent and nenbers of
the planning unit. The departnent nust attenpt to achieve consensus
and approval anong the nenbers of the planning unit regarding the
mnimmflows to be adopted by the departnent. Approval is achieved if
all governnment nenbers and tribes that have been invited and accepted
on the planning unit present for a recorded vote unaninously vote to
support the proposed mninmum instream flows, and all nongovernnenta
menbers of the planning unit present for the recorded vote, by a
majority, vote to support the proposed m nimuminstreamfl ows.

(b) The departnment shall undertake rule making to adopt flows under
(a) of this subsection. The departnent nay adopt the rules either by
the regul ar rul es adoption process provided in chapter 34.05 RCW the
expedited rules adoption process as set forth in RCW 34.05.353, or
t hrough a rul es adoption process that uses public hearings and notice
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provided by the county legislative authority to the greatest extent
possi ble. Such rules do not constitute significant |egislative rules
as defined in RCW 34.05.328, and do not require the preparation of
smal | busi ness econom c i npact statenents.

(c) If approval is not achieved within four years of the date the
pl anning unit first receives funds fromthe departnment for conducting
wat er shed assessnents under RCW 90. 82. 040, the departnment ((#sey)) nust
pronptly initiate rule making under chapter 34.05 RCW to establish
flows for those streanms and shall have tw additional vyears to
establish the instream flows for those streanms for which approval is
not achi eved.

(2)(a) Notwi thstanding RCW 90. 03. 345, mninum instream fl ows set
under this section for rivers or streanms that do not have existing
mnimminstreamflow | evel s set by rule of the departnent shall have
a priority date of two years after funding is first received fromthe
departnment wunder RCW 90.82.040, wunless determ ned otherwise by a
unani nous vote of the nmenbers of the planning unit but in no instance
may it be later than the effective date of the rule adopting such flow.

(b) Any increase to an existing mininmnuminstreamflow set by rule
of the departnment shall have a priority date of two years after funding
is first received for planning in the WRIA or multi-WRI A area fromthe
department under RCW 90.82.040 and the priority date of the portion of
the minimuminstreamflow previously established by rule shall retain
its priority date as established under RCW 90. 03. 345.

(c) Any existing mnimum instream flow set by rule of the
department that is reduced shall retain its original date of priority
as established by RCW90. 03. 345 for the revised anount of the m ni num
instreamflow | evel

(3) Before setting mninmuminstreamflows under this section, the
departnent shall engage in governnent-to-governnment consultation with
affected tribes in the managenent area regarding the setting of such
flows.

(4) Nothing in this chapter either: (a) Affects the departnent's
authority to establish flow requirenents or other conditions under RCW
90. 48. 260 or the federal clean water act (33 U . S.C. Sec. 1251 et seq.)
for the licensing or relicensing of a hydroelectric power project under
the federal power act (16 U S.C. Sec. 791 et seq.); or (b) affects or
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inpairs existing instreamflow requirenents and other conditions in a
current license for a hydroelectric power project |icensed under the
federal power act.

(5 |If the planning unit is unable to obtain unanimty under
subsection (1) of this section, the departnment ((#8&y)) nust adopt rules
setting such fl ows.

(6) The departnment shall report annually to the appropriate
| egi slative standing commttees on the progress of instreamflows being
set under this chapter, as well as progress toward setting instream
flows in those watersheds not being planned under this chapter. The
report shall be made by Decenber 1, 2003, and by Decenber 1st of each
subsequent year

Sec. 16. RCW47.12.330 and 1998 ¢ 181 s 2 are each anended to read
as follows:

For the purpose of environnental mtigation of transportation
projects, the departnment may acquire or develop, or both acquire and
devel op, environnental mtigation sites and water nanagenent prograns
in advance of the construction of programmed projects. The term
"advanced environnental mtigation" neans mtigation of adverse inpacts
upon the environnment fromtransportation projects before their design
and construction. Advanced environnental mtigation consists of the
acquisition of property; the acquisition of property, water, or air
rights; the developnment of property for the purposes of inproved
envi ronnment al managenent; engi neering costs necessary for such purchase
and devel opnent; and the use of advanced environnmental mtigation sites
and wat er managenent prograns to fulfill project environnental permt
requi renents. Advanced environnmental mtigation nust be conducted in
a manner that is consistent with the definition of mtigation found in
the council of environnmental quality regulations (40 C F.R Sec.
1508. 20) and the governor's executive order on wetlands (EO 90-04).
Advanced environnmental mtigation is for projects approved by the
transportation comm ssion as part of the state's six-year plan or

included in the state highway system plan. Advanced environnent al
mtigation nust give consideration to activities related to fish
passage((;)) and fish habitat including but not limted to instream

flows for streans in the watershed in which the project is in whole or
in part located, wetlands, and flood nanagenent.
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Advanced environnental mtigation may also be conducted in
partnership with federal, state, or |ocal governnent agencies, tribal
governnments, interest groups, or private parties. Par t ner shi p
arrangenments may include joint acquisition and developnment of
mtigation sites, purchasing and selling mtigation bank credits anong
participants, and transfer of mtigation site title fromone party to
another. Water rights secured for instreamflows nust be placed in the
trust water rights programof chapter 90.38 or 90.42 RCW and dedi cated
to instream fl ows. Specific conditions of partnership arrangenents
will be developed in witten agreenents for each other form of
mtigation for each applicable environnental mtigation site.

As used in this section, a "water managenent prograni includes
water rights, water infrastructure, and other water prograns that
mtigate the project's effects and helps to inplenent an instreamfl ow
program approved under section 6 of this act.

NEW SECTION.  Sec. 17. A new section is added to chapter 47.12 RCW
to read as follows:

If an instream flow program has been approved or conditionally
approved under section 6 of this act for a watershed and the depart nent
is to provide mtigation or advanced mtigation for a project that is
| ocated in the watershed, the departnent shall provide that mtigation
in a manner that inplenents or assists in inplenenting the instream

flow program |If the departnent is to provide mtigation or advanced
mtigation for a project that is located in nore than one watershed,
the departnent shall, to the maxi mum extent possible, concentrate its

mtigation efforts for the project as a whole by providing mtigation
that inplements or assists in inplenmenting the instreamfl ow program or
prograns that have been approved or conditionally approved under
section 6 of this act for any of the watersheds in which the project is
| ocat ed.

As used in this section, "watershed" nmeans a water resource
inventory area established in chapter 173-500 WAC as it exists of the
effective date of this section

NEW SECTION. Sec. 18. A new section is added to chapter 43.27A
RCWto read as foll ows:
(1) In order to prevent or renedy the inpairnent of a water right
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enbodied in an instreamflow rule or held by the state as a trust water
right, the departnent is authorized to bring an appropriate action at
law or in equity, including seeking injunctive relief, in a state
superior court, as it nmay deem necessary. Such an action nust be
initiated in the superior court of the county where the point or points
of diversion or withdrawal of the water right or rights are | ocated.
| f the points of diversion or withdrawal are located in nore than one
county, the departnment may bring the action in a county where a point
of diversion or withdrawal is |ocated. Not wi t hst andi ng the genera
adj udi cation procedures in RCW 90.03.110 through 90.03.245 and
90. 44. 220, the superior court shall make findings and a determ nation
of the validity and priority of the water rights held by the parties as
needed to address any inpairnment of water rights. The superior court
shall issue any necessary orders to inplenent its findings and
determ nation, including injunctive relief, that it determnes is
necessary to regul ate anong the water rights.

(2) Nothing in this section authorizes the departnent or the
superior court to acconplish a general adjudication of water rights
proceedi ng or the substantial equivalent of a general adjudication of
wat er rights. The exclusive procedure for acconplishing a genera
adj udi cation of water rights is under RCW 90. 03. 110 t hrough 90. 03. 245
or 90. 44. 220.

(3) This section does not in any way nodify regulatory powers
previously placed with the departnent before the effective date of this
section.

Sec. 19. RCW90.42.080 and 2002 ¢ 329 s 9 are each anended to read
as follows:

(1)(a) The state mmy acquire all or portions of existing water
rights, by purchase, gift, or other appropriate nmeans other than by
condemmation, from any person or entity or conbination of persons or
entities. Once acquired, such rights are trust water rights. A water
right acquired by the state that is expressly conditioned to limt its
use to instream purposes shall be adm nistered as a trust water right
in conpliance with that condition.

(b) If the holder of a right to water froma body of water chooses
to donate all or a portion of the person's water right to the trust
water system to assist in providing instream flows on a tenporary or
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per manent basis, the departnent shall accept the donation on such terns
as the person may prescribe as long as the donation satisfies the
requi rements of subsection (4) of this section and the other applicable
requi renents of this chapter and the terns prescribed are rel evant and
material to protecting any interest in the water right retained by the
donor. Once accepted, such rights are trust water rights within the
conditions prescribed by the donor.

(2) The departnent may enter into | eases, contracts, or such other
arrangenents with other persons or entities as appropriate, to ensure
that trust water rights acquired in accordance with this chapter may be
exercised to the fullest possible extent.

(3) Trust water rights may be acquired by the state on a tenporary
or permanent basis.

(4) A water right donated under subsection (1)(b) of this section
shall not exceed the extent to which the water right was exercised
during the five years before the donation nor may the total of any
portion of the water right remaining with the donor plus the donated
portion of the water right exceed the extent to which the water right
was exercised during the five years before the donation. A water right
hol der who believes his or her water right has been inpaired by a trust
wat er right donated under subsection (1)(b) of this section may request
that the departnent review the inpairnment claim | f the departnent
determ nes that exercising the trust water right resulting from the
donation or exercising a portion of that trust water right donated
under subsection (1)(b) of this section is inpairing existing water
rights in violation of RCW 90.42.070, the trust water right shall be
altered by the departnent to elimnate the inpairnent. Any decision of
the departnent to alter or not to alter a trust water right donated
under subsection (1)(b) of this section is appealable to the pollution
control hearings board under RCW 43. 21B. 230. A donated water right's
status as a trust water right under this subsection is not evidence of
the validity or quantity of the water right.

(5) The provisions of RCW90.03.380 and 90. 03. 390 do not apply to
donations for instream flows described in subsection (1)(b) of this
section, but do apply to other transfers of water rights under this
section.
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this purpose by the legislature.

£A)) Any water right conveyed to the trust water right system as
a gift that is expressly conditioned to |limt its use to instream
purposes shall be managed by the departnment for public purposes to
ensure that it qualifies as a gift that is deductible for federa
i ncone taxation purposes for the person or entity conveying the water
right.

((8y)) (7) If the departnent acquires a trust water right by
| ease, the amount of the trust water right shall not exceed the extent
to which the water right was exercised during the five years before the
acquisition was nmade nor may the total of any portion of the water
right remaining with the original water right holder plus the portion
of the water right | eased by the departnent exceed the extent to which
the water right was exercised during the five years before the
acquisition. A water right holder who believes his or her water right
has been inpaired by a trust water right |eased under this subsection
may request that the departnent review the inpairnment claim If the
department determ nes that exercising the trust water right resulting
fromthe | easing or exercising of a portion of that trust water right
| eased under this subsection is inpairing existing water rights in
viol ation of RCW90.42.070, the trust water right shall be altered by
the departnent to elimnate the inpairnent. Any decision of the
departnment to alter or not to alter a trust water right |eased under
this subsection is appeal able to the pollution control hearings board
under RCW 43. 21B. 230. The departnent’'s |easing of a trust water right
under this subsection is not evidence of the validity or quantity of
the water right.

((69Y)) (8) For a water right donated to or acquired by the trust
wat er rights programon a tenporary basis, the full quantity of water
diverted or withdrawmn to exercise the right before the donation or
acquisition shall be placed in the trust water rights program and shal
revert to the donor or person fromwhomit was acquired when the trust
peri od ends.

Sec. 20. RCW 43. 21B. 110 and 2003 c 393 s 19 are each amended to

read as foll ows:
(1) The hearings board shall only have jurisdiction to hear and
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deci de appeals from the follow ng decisions of the departnent, the
director, local conservation districts, and the air pollution control
boards or authorities as established pursuant to chapter 70.94 RCW or
| ocal health departnents:

(a) Cvil penalties inposed pursuant to RCW 18.104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, 90.48. 144, 90.56.310, and
90. 56. 330.

(b) Oders issued pursuant to RCW 18.104.043, 18. 104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90.14. 130, 90.48.120, and 90.56. 330.

(c) Except as provided in RCW 90.03.210(2), the issuance,
nodi fication, or termnation of any permt, certificate, or |license by
the departnent or any air authority in the exercise of its
jurisdiction, including the issuance or term nation of a waste disposal
permt, the denial of an application for a waste disposal permt, the
nodi fication of the conditions or the terns of a waste di sposal permt,
or a decision to approve or deny an application for a solid waste
permt exenption under RCW 70. 95. 300.

(d) Decisions of local health departnents regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(e) Decisions of local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(f) Decisions of the departnent regardi ng waste-derived fertilizer
or mcronutrient fertilizer under RCW 15.54. 820, and deci sions of the
depart nent regardi ng waste-derived soil anendnents under RCW 70. 95. 205.

(g) Decisions of |ocal conservation districts related to the deni al
of approval or denial of certification of a dairy nutrient nmanagenent
pl an; conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nethods, and technologies to a
particular dairy farm and failure to adhere to the plan review and
approval tinelines in RCW90. 64. 026.

(h) Actions taken by the departnments of ecology and fish and
wildlife to approve, conditionally approve, or disapprove an instream
fl ow program under section 6 of this act.

(i) Any other decision by the departnent or an air authority which
pursuant to |law nust be decided as an adjudicative proceedi ng under
chapter 34.05 RCW
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(2) The follow ng hearings shall not be conducted by the hearings
boar d:

(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to chapter 90.58 RCW

(b) Hearings conducted by the departnent pursuant to RCW 70.94. 332,
70.94. 390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, and 90. 44. 180.

(c) Proceedings conducted by the departnent, or the departnent's
desi gnee, under RCW 90. 03. 160 t hrough 90. 03. 210 or 90. 44. 220.

(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.

(e) Appeals of decisions by the departnent as provided in chapter
43. 21L RCW

(3) Review of rules and regul ati ons adopted by the hearings board
shall be subject to review in accordance with the provisions of the
Adm ni strative Procedure Act, chapter 34.05 RCW

Sec. 21. RCW39.34.190 and 2003 ¢ 327 s 2 are each anmended to read
as follows:

(1) The legislative authority of a city or county and the governing
body of any special purpose district enunerated in subsection (2) of

this section may ((auvtherize—uptotenpercent—of+ts)) expend water-
rel ated revenues to ((be—expendedinthei+nplerentation—of)) inplenent

wat er shed managenent plan projects or activities that are in addition
to the county's, city's, or district's existing water-rel ated services

or activities. { { Sgeh—Hmtaton—en—expenditures—shalH-—not—apply—teo

Fitte—54—-REOAM) ) Water-rel ated revenues include rates, charges, and
fees for the provision of services relating to water supply, treatnent,
di stribution, and managenent generally, and those general revenues of
the |l ocal governnent that are expended for water nmanagenent purposes.
A local governnent may not expend for this purpose any revenues that
were aut horized by voter approval for other specified purposes or that
are specifically dedicated to the repaynent of nunicipal bonds or other
debt instrunents.

(2) The following special purpose districts may exercise the
authority provided by this section:
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(a) Water districts, sewer districts, and water-sewer districts
organi zed under Title 57 RCW

(b) Public utility districts organi zed under Title 54 RCW

(c) Irrigation, reclamation, conservation, and simlar districts
organi zed under Titles 87 and 89 RCW

(d) Port districts organized under Title 53 RCW

(e) Diking, drainage, and simlar districts organi zed under Title
85 RCW

(f) Flood control and simlar districts organized under Title 86
RCW

(g) Lake managenent districts organi zed under chapter 36.61 RCW

(h) Aquifer protection areas organi zed under chapter 36.36 RCW and

(i) Shellfish protection districts organi zed under chapter 90.72
RCW

(3) The authority for expenditure of |ocal governnment revenues
provided by this section shall be applicable broadly to the
i npl enentati on of watershed managenent plans addressing water supply,
water transm ssion, water quality treatnent or protection, or any other
wat er-rel ated purposes. Such plans include but are not limted to
pl ans devel oped under the follow ng authorities:

(a) Watershed pl ans devel oped under chapter 90.82 RCW

(b) Sal non recovery plans devel oped under chapter 77.85 RCW

(c) Watershed nanagenent el enents of conprehensive |and use pl ans
devel oped under the growth managenent act, chapter 36. 70A RCW

(d) Wwatershed managenent elenents of shoreline master prograns
devel oped under the shoreline managenent act, chapter 90.58 RCW

(e) Nonpoint pollution action plans devel oped under the Puget Sound
wat er qual ity managenent planning authorities of chapter 90.71 RCW and
chapter 400-12 WAC,

(f) O her conprehensive managenent plans addressing watershed
health at a WRIA | evel or sub-WRlI A basin drai nage |evel

(g) Coordinated water system plans under chapter 70.116 RCW and
simlar regional plans for water supply; and

(h) Any conbination of the foregoing plans in an integrated
wat er shed managenent pl an.

(4) The authority provided by this section to expend revenues for
wat er shed managenent plan inplenentation shall be construed broadly to
i nclude, but not be limted to:
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(a) The coordination and oversight of plan inplenentation,
i ncl udi ng fundi ng a wat ershed managenent partnership for this purpose;

(b) Technical support, nonitoring, and data collection and
anal ysi s;

(c) The design, developnent, construction, and operation of
projects included in the plan; and

(d) Conducting activities and prograns included as elenents in the
pl an.

NEW SECTION. Sec. 22. A task force conposed of representatives of
the departnent of ecology, the departnent of community, trade, and
econom ¢ devel opnent, and the conservation conm ssion nust conduct a
study of the feasibility and practical effects of storing storm water
on farmlands and of designating areas into which flood waters may be
diverted or allowed access for the purposes of both: Enhanci ng the
recharge of aquifers for the release of waters to streans at tines that
woul d assist in securing needed stream flows; and as a neans of
reducing potential flood damage from a storm or flood event in this
state. |If the task force finds that such activities if taken in this
state would likely reduce flood damage, the task force nust also
identify actions that the state should take to encourage and permt the
activities, including incentives the state should provide to pronote
such activities. The task force nust report its findings,
recommendat i ons, and pr oposed | egi sl ation to i npl enent its
recomendations to the governor and the appropriate conmttees of the
| egi sl ature by Decenber 31, 2005, at which tinme the task force expires.

NEW SECTION. Sec. 23. (1) The departnent of ecol ogy nust convene
and provide staff support for a water resources admnistration and
funding task force. The task force nmust review the admnistrative
organi zation and activities of the departnents of ecology and fish and
wildlife regarding their water resources functions and the statutory
requirenents and authorities for those functions, including those
directing the departnent of ecology's enforcenent activities and
aut hori zing the redirection of the use of departnent of ecol ogy funding
and resources. Based on its review, the task force nust identify
admnistrative policies and an organizational structure that it
believes would provide an efficient and effective water resources
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program under current |aw. Once the task force has identified that
structure and those policies, the task force shall devel op proposals
for and recommend several options for funding the state's water
resource prograns, including both operating prograns and capital costs
for water program inplenentation. The task force nmust report its
findings and its recommendations to the governor and the appropriate
commttees of the |legislature by Septenber 15, 2004.

(2) The task force nust consist of:

(a) One representative from each of the following interests:
Agriculture, industry, environnental, fisheries, water utilities, and
power utilities;

(b) ©One representative of <cities and one representative of
counti es;

(c) Two representatives of Indian tribes, one from eastern
Washi ngt on and one from western Washi ngton; and

(d) Three representatives of +the executive branch of state
gover nnent .

(3) The departnent of ecology nmust invite a representative of the
United States bureau of reclamation to participate as a nenber of the
task force.

--- END ---
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